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Abstract: Conştientizarea pericolului reprezentat de terorism, prin transformarea acestuia dintr-o posibilă ameninţare într-o realitate imediată, a determinat statele să adopte o serie de măsuri concrete pentru prevenirea şi combaterea acestui flagel. In acest context a apărut şi ideea restrângerii exerciţiului unor drepturi ale omului ca o componentă a luptei împotriva terorismului. In realitate, un stat nu poate fi în siguranţă decât atunci când toate elementele constitutive sunt în echilibru, iar securitatea populaţiei presupune inviolabilitatea drepturilor omului. Intr-un stat în care drepturile omului pot fi încălcate, statul însuşi nu este în siguranţă, iar dacă lupta împotriva terorismului nu respectă principalele drepturi ale omului, nu poate asigura securitatea naţională, ci chiar contribuie la afectarea acesteia.
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It is unanimously, accepted both in specialized works and in public debates and media, that one of the most important threats to international security is terrorism. Some authors1 consider that it started to live on its own, becoming the biggest threat to the security of peoples and to the fundamental human rights. Acts of terrorism that took place in the world after the terrorist attacks of September 11, 2001, reveal an intensification of international contacts and cooperation between terrorist groups, as well as an extension of an arms trafficking and a good coordination of their actions. After the terrorist attacks of September 11, 2001, the United States of America has launched an unconventional war against terrorism. Terrorist attacks have continued in the coming years, as in Madrid, Moscow, London, etc and proved that no state is protected from the danger of terrorism, and everybody is now vulnerable before this scourge.2
Terrorism, by its forms of expression, prompted joint efforts of states to establish tools for international action policy. Thus, in September 2006, the UN elaborated a strategic and operational
framework to combat terrorism by adoption of the Global Counter-Terrorism Strategy – which took the form of a Resolution and an Action Plan (A/RES/60/288) 3, and in September 2008 by General Assembly resolution A/RES/62/2724, Member States reaffirmed their commitment to the Strategy and supported the efforts to strengthen its implementation. The strategy is based on four practical steps or pillars of action: measures to address the conditions conducive to the spread of terrorism, measures to prevent and combat terrorism, measures to build States’ capacity to prevent and combat terrorism and to strengthen the role of the United Nations system in this regard, measures to ensure respect for human rights for all and the rule of law as the fundamental basis in the fight against terrorism.
The Strategy is based on consistent and unequivocal condemnation of terrorism    in    all    its    forms    and manifestations by Member States, regardless of who committed it, regardless of where or for what purpose. It sets out fifteen concrete measures to identify conditions favoring the spread of terrorism and clearly specifies that terrorism cannot be associated with any religion, nationality, civilization or ethnic group. Also, it reaffirmed the responsibility of States not to foster the financing the terrorists and their role in preventing the obtaining of political asylum by terrorists, bringing them to justice in accordance with the principle of the extradition or principle of jurisdiction5.
Under the fourth pillar of the Strategy, Member States undertake to adopt measures for observing the human rights for all citizens and to ensure the existence of the rule of law as a basis for the fight against terrorism. There were also offered guarantees that there will be taken measures for the prevention of human rights violations and the ensuring of any measures needed to counter terrorism, in accordance with the provisions of the international legal instruments on the human rights matter6.
Such principles and guidelines can be observed also at the level of the European Union. In this regard it is relevant The Guidelines for a common approach to the fight against terrorism, which is an internal document accompanying the EU Action Plan adopted on September 21, 2001 by the Council and which also sets out the approach of the EU counterterrorism fight regarding to the important issues for political dialogue. Terrorism is considered one of the most important common challenges facing the international community and the fight against terrorism is a priority of the European Union. The document condemns all terrorist acts as criminal and unjustifiable, regardless of motivation, forms and manifestations. The terrorism is a threat to the national security and even to the international security, to the peaceful relations between states and to the development and functioning of the democratic institutions in the world. For these reasons, is considered that is necessary a global response from the international community7.
The Guidelines reiterates the need to combat terrorism by national and international efforts, to respect human rights and fundamental freedoms, the law and, where applicable, the humanitarian law. In this context, it is important that violence never be directed against civilians under the pretext of combating terrorism and terrorist acts must not be responded to by violation the human rights and the fight against terrorism should be conducted in accordance with the international human rights law. Human rights, as defined in these international legal instruments, must be applied to all persons, including those who have committed or are suspected of having committed terrorist acts. A special place in the Guidelines is occupied by the principle according to which limitations on the human rights and fundamental freedoms are prohibited, except those who are regulated in the legal instruments on human rights. The document lists the rights which can’t be derogated under any circumstances: the right to life, the right not to be subjected to torture, or cruel, inhuman or degrading treatments or punishments, the right to freedom of thought, conscience and religion, the right not to be considered guilty of a crime, if the act wasn’t regulated as a crime in the criminal law at the moment when the crimes were committed.
Also, recently, in the report entitled „The Annual Report on Human Rights in the World 2009 and the European Union’s policy on the matter” terrorism is condemned in all its forms, mentioning that this scourge produces, in the entire world, thousands of deaths of the innocent civilians and destroys lives of many families. In case of terrorist attacks, there should be taken into account primarily the rights of victims and not those of the authors. The report finds that in many countries worldwide, measures to combat terrorism have become violations of fundamental human rights, like the measures of disproportionate monitoring, of illegal detention and the use of torture as a means of obtaining information from the suspected terrorists. However, it was expressed concern that some countries use counter-terrorism efforts as a front for the annihilation of ethnic minorities and local human rights defenders, and suggested that the fight against terrorism should not be used as an argument to restrict or prohibit the legal and legitimate actions of the human rights defenders8.
Also, the report remarks that after the ratification of the Treaty of Lisbon, the co-decision procedure applies to the directives and other legislation on combating terrorism and organized crime, while the international agreements on this issue will be approved by the Parliament9, and due to these changes, it will exerted an additional pressure to ensure the right balance between security and human rights.
Awareness of the danger represented by terrorism, by transforming it from a possible threat into an immediate reality, has led some countries to adopt concrete measures to prevent and combat this scourge. In this context, the idea of restricting the exercise of human rights emerged as part of the fight against terrorism, as it was presented in previous documents, even if proved to be fundamentally flawed. In fact, a state may not be safe except when all components are in balance, and the population’s security implies the inviolability of human rights. In a State where human rights can be violated, the state itself is not secure, and if the fight against terrorism does not respect basic human rights, it does not ensure the national security, but even contributes to its damage. States assert constantly that there are not enough powers to derogate from certain human rights obligations when declaring a state of emergency or in time of armed conflict. In this respect, the European Court of Human Rights has ruled out the possibility of a fair balance between national security and individuals interests to be protected against torture or cruel, inhuman or degrading treatment. In this respect, comes the ECHR decision in the case Chahal v. United Kingdom10. The Court found inapplicable the argument that there is an implicit limitation of art. 3 of the Convention on the protection of human rights and fundamental freedoms, which would allow the expulsion of an individual for reasons of security, even if there is a risk of being subjected to ill treatment. Rejecting this argument, the Court confirmed the absolute nature of the prohibition of torture and the principle of non-return of refugees to the places where they were persecuted. Also, art. 2. para. (2) of the Convention against torture and other cruel, inhuman or degrading treatment regulates that no exceptional circumstance, whatever it may be, even if it is the state of war or threat of war, internal political instability or any other state of exception, including the order of a superior or a public authority can be invoked to justify torture11.
In addition, the justification the torture and other forms of ill treatment is contrary to the States obligation, under the international law, to provide the safeguards necessary to prevent the recurrence of the ill treatment of victims and their families.
From those presented, it can be seen that after the events of September 11, 2001, terrorism has become one of the main risks to global security, which make the fight against terrorism a priority of the governmental politics of states and the attempt to maintain balance between ensuring the security of states and respect for fundamental human rights in relation with the risk factors have triggered the extensive discussions at the highest level of international bodies. Concrete measures taken by the States to protect citizens, their rights and safety were achieved by imposing restrictions on the human rights. Analysts the terrorist phenomenon consider that although that was not the States’ intention, the goals of the global terrorist networks and organized crime was thus reached: the establishment of the general state of panic, the restriction of civil rights by adopting regulations which restrict the exercise of rights, thus affecting the essence of democratic societies. Terrorists reach their goals through the induction and perpetuation of a state of deep fear and intimidation, using means to produce a large number of casualties and panic. Clearly, if there is a significant attack, the measures for restricting individual rights are more significant. Also, the economic consequences of such acts are significant: for example, the economic fluctuations which follow a seriously major terrorist act endangering even a very strong economy, the economic instability being also a consequence of the development of risk factors globally. The financial speculations resulting from such events will be for the benefit of the terrorist organizations and organized crime, which over time may strengthen the own structures.
Respect for human rights, including those suspected of having committed serious crimes, the presumption of innocence, granting the right to defense and a fair trial, regulating the conditions under which to make arrests, those concerning expulsion and the regime of the foreign citizens are prerogatives only of democratic societies and their observance shows the democratic character of societies.
As shown already, the international organizations such as the United Nations, the Council of Europe and the European Union have condemned any practices that might affect human rights under the pretext of the fight against terrorism. It is widely accepted, at least in the speeches of the officials that protection of the national security should not be used as an excuse, by any restriction of freedom of the press or by the adoption of discriminatory measures, on the purpose to stigmatize ethnic or religious communities, or in order to eliminate the political opposition.
Terrorism and globalization are phenomena that marked the international society and interfered, but retain their identity, bringing to the attention of the analysts the causal elements or the influence factors to highlight the new features of the international relations. In conclusion, in a democratic society, the fight against terrorism should not affect the human rights and fundamental freedoms, which are a prerequisite and a consequence of national security.
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